	Disenrollment Guide for Investigating Officer & Board  

A. INTRODUCTION:  

1.  Purpose: This guide is intended to assist investigating officers or board presidents who have been appointed under the provisions of Army Regulation (AR) 145-1, para. 3-43a and AR 15-6, in conducting timely, thorough, and legally sufficient formal or informal disenrollment proceedings.
2.  Primary Duties of an Investigating Officer or Board: 

a.  to ascertain and consider the evidence on all sides of an issue,
b.  to be thorough and impartial,
c.  to make findings and recommendations warranted by the facts and comply with the instructions of the appointing authority, and
d.  to report the findings and recommendations to the appointing authority.
3.  Authority:
a.  AR 15-6 sets forth procedures for conducting informal and formal investigations.  Informal investigations are those that usually have a single investigating officer who conduct interviews and collects evidence.  In contrast, formal investigations normally involve due process hearings for a designated respondent and include a board.  

b.  Specific guidance on conducting disenrollment proceedings are in AR 145-1, para. 3-43b and Cadet Cmd PAM 145-4, chapter 7.  Informal procedures are limited to when the basis for disenrollment is cited UP 145-1, paras. 3-43a (1) – (12).  Formal procedures are required when the basis for disenrollment is cited UP 145-1, paras. 3-43a (13) – (17).  In all cases, the respondents are entitled to notice of the proceedings and an opportunity to participate.  When formal procedures are used, the respondent also is entitled to representation by military counsel (not an attorney) or civilian attorney at no expense to the government, and the right to call and cross-examine witnesses. 

c.  The appointing authority may appoint one or more board members as long as there are an uneven number of board members IAW Cadet Cmd PAM 145-4.

d.  Only field grade officers may be appointed to be the president of a board or as an investigating officers, unless military exigencies exist.  If such military exigencies exist, then it must be documented in an MFR. The appointing authority may not appoint a contractor cadre member.  

B.  PRELIMINARY MATTERS
1.  Appointing authority.
Normally the PMS is the appointing authority in disenrollment cases.  Under no circumstance should the PMS be the appointing authority if the PMS may be called as a witness.  In such cases where the PMS is a witness, the appointing authority should be the Brigade Commander.

2.  Appointment procedures.  Appointments for disenrollment proceedings must be in writing whether the proceedings are informal or formal.  The appointment should specify clearly the purpose and scope of the investigation and the nature of the findings and recommendations required.  If the orders are unclear, the investigating officer or board president should seek clarification.  The primary purpose of an investigation is to report on matters that the appointing authority has designated for inquiry.  There is a sample appointment memorandum in Cadet Cmd PAM 145-4, Figure 7-2. 

3.  Obtaining assistance.  The servicing CJA office can provide assistance to an investigating officer or board at the beginning of and at any time during the investigation.  In serious or complex disenrollment proceedings, the appointment letter should include the requirement for the investigating officer or board president to seek legal advice from the CJA office before proceeding with the board.  Early coordination with the legal advisor will allow problems to be resolved before they are identified in the mandatory legal review.  The legal advisor can assist an investigating officer or board president in framing the issues, identifying the information required, planning the investigation, and interpreting and analyzing the information obtained.  The attorney’s role, however, is to provide legal advice and assistance, not to conduct the investigation.  
4.  Administrative matters.  As soon as the investigation officer or board president receives appointing orders, he or she should begin a chronology showing the date, time, and a short description of everything done in connection with the investigation.  The chronology should begin with the date orders are received, whether verbal or written.  Investigating officers or board president should also record the reason for any unusual delays in processing the case, such as the absence of witnesses due to a field training exercise.  The chronology should be part of the final case file.
C.  CONDUCTING THE INVESTIGATION
1.  Developing an investigative plan.
a.  The primary duty of any disenrollment proceeding is to gather evidence, and make findings of fact and appropriate recommendations to the appointing authority.  Before obtaining information, however, the investigating officer or board president should develop an investigative plan that consists of (1) an understanding of the facts required to arrive at a conclusion, and (2) a strategy for obtaining evidence.  This should include a list of potential witnesses and a plan for when each witness will be interviewed.  Most of the time, the witness list includes the respondent and an APMS.  
b.  The investigating officer or board members should identify and review the information already available, and determine what additional information will be required before findings and recommendations may be made to the appointing authority.  An important part of this is establishing the appropriate standards, rules, or procedures that govern the circumstances under investigation.  The legal advisor or other functional expert can assist the investigating officer or board in determining the information that will be required.
2.  Obtaining documentary and physical evidence.
The investigating officer or board should already have supporting documentation for the basis of disenrollment.  If not, gather any and all relevant materials, such as counseling statements, transcripts, physical training evaluation cards, etc., and provide a copy of the same to the respondent.  
3.  Obtaining witness testimony.
a.  In most cases, witness testimony will be required.  Clearly, the best interviews occur face-to-face; but, if necessary, interviews may be conducted by telephone and mail interviews should be used only in unusual circumstances.  Information obtained telephonically should be documented in a memorandum for record.
b.  Witness statements should be taken on DA Form 2823 whenever possible.  Legible handwritten statements and/or questions and answers are ordinarily sufficient.  If the witness testimony involves technical terms that are not generally known outside the witness’s field of expertise, the witness should be asked to define the terms the first time they are use.
c.  If unable to obtain written statements on DA Form 2823, than a summarized testimony of witnesses statements will be attached to the report of proceedings. 
4.  Rights Advisement.
a.  In some cases, a cadet may have committed misconduct, such as stealing government property.  Since cadets are not soldiers subject to the UCMJ, it is unnecessary to advise a cadet of his rights under Article 31, before questioning the cadet about misconduct.  However, if the cadet elects to assert his or her constitutional rights to remain silent or request an attorney, all questioning must cease immediately.  Questioning may only resume in the presence of the cadet’s attorney, if the cadet consents to being interviewed.
b.  Note that your inability to question a cadet does not stop the disenrollment proceedings.  The fact the cadet refuses to provide any evidence on his behalf may be noted in the record.

6.  Conducting proceedings. 

 - Focus on relevant information.  Unless precluded for some reason, the investigating officer or board president should begin the process by telling the witness/respondent about the subject matter of the investigation.  Board presidents should advise the respondent of his rights during a hearing.  Click here for script to use during hearing.  Generally, any evidence that is relevant and useful to the investigation is permissible.  The investigating officer or board should not permit the witness to get off track on other issues, no matter how important the subject may be to the witness.  Information should be material and relevant to the matter being investigated.  Relevancy depends on the circumstances in each case.  Compare the following examples:
Example 1: In a disenrollment proceeding about failure to meet the weight standards, the witness’s opinions concerning the PMS bias against the cadet normally would not be relevant.
Example 2: In the same disenrollment proceeding about failure to meet the weight standards and cadet alleges that others have failed to meet the weight standards and have not been disenrolled, information on the PMS bias might be relevant.
Example 3: In the same disenrollment proceeding about failure to meet the weight standards, that there was bias in the manner in which the tape measurements were conducted, the witness’s observation of the bias would be highly relevant.
 - Let the witness testify in his or her own words.  Investigating officers and board members must avoid coaching the witness or suggesting the existence or non-existence of material facts.  After the testimony is completed, the witness may prepare a written statement that includes all relevant information, and presents the testimony in a clear and logical fashion.  Written testimony also should reflect the witness’ own words and be natural.  If a tape recorder is used to record the testimony, the witness should be advised of its use.  Additionally, the tape should be safeguarded, even after the investigation is completed.
7.  Rules of Evidence: Because a disenrollment proceeding is an administrative and not a judicial action, the rules of evidence normally used in court proceedings do not apply.  Therefore, the evidence that may be used is limited by only a few rules.
 - The information must be relevant and material to the matter or matters under investigation.
 - "Off-the-record" statements are not acceptable.
The investigating officer or board should consult the legal advisor if he or she has any questions concerning the applicability of any of these rules.

 - No adverse inference can be drawn about the case or the cadet when a cadet chooses to invoke his right to remain silent.
8.  Standard of Proof.  Since an investigation is not a criminal proceeding, there is no requirement that facts and findings be proven beyond a reasonable doubt.  Instead, AR 15-6 provides that findings must be supported by a greater weight of the evidence than supports a contrary conclusion.  That is, evidence which, after careful consideration of all the evidence, points to a particular conclusion as being more credible and probable than any other conclusion.
D.  CONCLUDING THE INVESTIGATION
1.  Preparing Findings and Recommendations.  After all the evidence is collected, the investigating officer and board must review it and make findings.  The investigating officer and board should consider the evidence thoroughly and impartially, and make findings of fact and recommendations that are supported by the facts and comply with the instructions of the appointing authority.
 - Facts: To the extent possible, the investigating officer and board should fix dates, places, persons, and events, definitely and accurately.  

 - Findings: A finding is a clear and concise statement that can be deduced from the evidence in the record.  In developing findings, investigating officers and board members are permitted to rely on the facts and any reasonable inferences that may be drawn from those facts.  In stating findings, the investigating officer and board should refer to the findings and recommendations worksheet, Figure 7-4, Cadet Cmd PAM 145-4.  Findings (including findings of no wrongdoing or no breach) must be supported by the documented evidence that will become part of the report.  Exhibits should be numbered in the order they are discussed in the findings.
 - Recommendations: Recommendations should take the form of proposed courses of action consistent with the findings, such as disciplinary action, imposition of financial liability, or corrective action.  Recommendations must be supported by the facts and consistent with the findings.  In making recommendations, use the findings and recommendations worksheet.
2.  Preparing the Submission to the Appointing Authority.  After developing the findings and recommendations, the investigating officer and board president should complete DA Form 1574 and assemble the packet in the following order:

 - DA Form 1574 should include board date, location, all persons present  and absent from hearing.  

 - appointing order

 - chronology

 - memorandums for record
 - summarized transcript of proceedings, if applicable
 - exhibits (with an index)
 - sign the DA Form 1574 on page 4
3.  Completing Disenrollment Proceedings.  After the findings and recommendations have been submitted to the appointing authority, the appointing authority must

 - review the proceedings for compliance with the Cadet Cmd PAM 145-4 paras. 7-5 and 7-6

 - forward the record of proceedings to the cadet with an opportunity for rebuttal or comments.  If the cadet submits a rebuttal, the appointing authority must in all cases include the rebuttal as an exhibit to DA Form 1574

 - approve or disapprove the findings and recommendations in whole or in part 
 - sign the DA Form 1574 on page 4
 - forward all completed DA Form 1574 and exhibits to USACC for legal review and final action.

Remember that this is merely a guide to get you familiar with the process.  The regulations and PAM provide you the ultimate rules for compliance.  So make sure that you review, AR 145-1, para 3-43a and 3-43b.  Also review AR 15-6 and Cadet Cmd PAM 145-4, Change 6, chap. 7.



